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INTRODUCTION

No jury trial is perfect, and the one underlying this
appeal is no exception. Yet despite the litany of evidentiary
issues Defendant-Appellant Garland Dean Barnes raised
below, the only issues before this Court turn on established
legal principles defining what hearsay is and whether a
defendant should receive a new trial if testimonial hearsay is
improperly admitted at his earlier trial.

The court of appeals correctly concluded that Barnes
suffered no violation of his constitutional right to confront his
accusers because the testimony he sought to exclude was not
offered for the truth of the matter asserted. But even if this
Court disagrees, Barnes still is entitled no relief because the
alleged error was harmless; no jury would have acquitted
Barnes when the rest of the State’s evidence proved that he
was the one who dealt drugs to a confidential informant and
not the other way around.

ISSUES PRESENTED

1. Was Barnes’s constitutional right to confront his
accusers violated when a State witness testified that another
officer, who Barnes moved to exclude at trial, had witnessed
the drug transaction between Barnes and an informant?

The circuit court answered no.
The court of appeals answered no.
This Court should answer no.

2. If a violation of Barnes’s right to confront his
accusers occurred, was that error harmless?

The circuit court answered yes.
The court of appeals answered yes.

This Court should answer yes.
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STATEMENT ON ORAL ARGUMENT
AND PUBLICATION

As with any case for which this Court grants review,
oral argument and publication are warranted.

SUPPLEMENTAL STATEMENT OF THE CASE
L Pretrial proceedings

The State charged Barnes with delivering greater than
fifty grams of methamphetamine to a police informant later
1dentified as Charles Marciniak. (R. 2.) That alleged delivery
occurred during a “controlled buy,” in which police supplied
Marciniak with $7200 to purchase four ounces of
methamphetamine from Barnes. (R. 2:2-3.) The criminal
complaint stated that officers from several local agencies
coordinated the operation, including Agent Duane Clauer of
the Division of Criminal Investigation. (R. 2:1-3.)

The circuit court scheduled Barnes’s case for a jury trial
and issued a scheduling order setting pretrial deadlines.
(R. 45:1.) Pursuant to that order, the parties were required to
file with the court and serve upon opposing counsel a list of
anticipated trial witnesses no fewer than 13 days before the
scheduled trial date. (R. 45:1.) In compliance with that order,
the State filed a witness list 19 days before Barnes’s trial,
naming Agent Clauer as one of nine potential witnesses.

(R. 48.)

One week before his jury trial was set to begin, Barnes
filed a motion seeking to bar Agent Clauer’s testimony from
trial on the grounds that the State “failed to disclose within a
reasonable time before trial that the State intended to call
Duane J. Clauer to testify” and “failed to show any good cause
for its failure to disclose Duane J. Clauer as a witness within
a reasonable time before trial.” (R. 53:1, 3.)
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Despite the State’s compliance with the pretrial order,
Barnes insisted the State’s delayed naming of Agent Clauer
as a trial witness was unreasonable given the “ample time” it
had to identify its witnesses earlier in such a long-pending
case. (R. 563:4.) Barnes further insisted that the State could
not show good cause for the delay since it “possessed Duane
J. Clauer’s arrest report for over two years and failed to
provide a copy to the defense until June 18, 2015.” (R. 53:5.)

The circuit court convened a hearing to address several
pretrial motions, including Barnes’s request to exclude Agent
Clauer as a trial witness. (R. 168.) Defense counsel elaborated
that he did not receive Agent Clauer’s report until June 19,
2015, that the State provided him an additional report by
Agent Clauer as he entered the courtroom for the motion
hearing, and that the late disclosures “compromise[d]” his
case and Barnes’s defense. (R. 168:8-9.)

The prosecutor advised the court that the criminal
complaint mentioned Agent Clauer as one of the police officers
who assisted in the controlled buy, that defense counsel
received discovery from the district attorney’s office following
his appointment, and that Agent Clauer’s name was listed no
fewer than five times in the provided police reports.
(R. 168:11.) She also explained that, when she discovered that
Agent Clauer was omitted from an earlier witness list, she
filed a new witness list that included Agent Clauer, and she
provided Agent Clauer’s report at the same time. (R. 168:12.)

The prosecutor further conceded that she provided
defense counsel an additional report by Agent Clauer that she
received earlier that same day. (R. 168:13.) She explained
there was nothing exculpatory in the report, which mirrored
the contents of other officers’ reports in discovery. (R. 168:13.)
While she could not explain why Agent Clauer’s reports were
not provided by law enforcement to the district attorney’s
office earlier, she insisted that she turned them over to
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defense counsel as soon as her office received them.
(R. 168:14-15.)

The circuit court declined to rule on Barnes’s motion
immediately, instead taking it under advisement with plans
to impose an appropriate sanction before trial. (R. 168:16-18.)
In the interim, the court requested copies of Agent Clauer’s
reports, which the State provided the next day. (R. 60; 61.) In
both reports, Agent Clauer claimed to observe the transaction
between Barnes and Marciniak. (R. 60:7; 61:3—4, 6.)

Barnes subsequently filed an amended memorandum in
support of his motion to exclude Agent Clauer’s testimony.
(R. 62.) In it, he renewed his substantive arguments that the
court should bar Agent Clauer’s testimony as a sanction for
both the State’s failure to identify him as a trial witness until
three weeks before trial and the failure to disclose his reports
until June 19 and July 1, 2015. (R. 62:2-5.)

Ultimately, the court decided to exclude Agent Clauer’s
testimony as a sanction for the State’s discovery violation.
(R. 167:4-5.) Though it did not blame the assigned prosecutor
for not providing the defense with reports before she received
them, the court recognized that Barnes’s case was pending for
over two years, and Agent Clauer’s reports should have been
disclosed sooner. (R. 167:4-5.) Given what it deemed a

discovery violation of an “egregious nature,” yet recognizing -

that the State could proceed to trial despite the sanction, the
court opined that witness exclusion was the only appropriate
remedy. (R. 167:4-5.)

II. Barnes was convicted at trial

Barnes proceeded to a jury trial in July 2015, (R. 166;
167), where he argued Marciniak sold methamphetamine to
him for his drug-addicted girlfriend and not the other way
around, as the State alleged, (R. 166:202-03).
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The State presented considerable evidence challenging
Barnes’s defense theory. To set the stage, the State first called
Sergeant Paul Winterscheidt, who educated the jury about
the investigative methods his department employed to catch
local drug dealers, including using informants to conduct
what he referred to as “controlled buys.” (R. 167:89-90.) He
explained that a controlled buy involved an informant first
arranging a drug purchase from a known dealer. (R. 167:90.)
Police would then “search the informant, fit [him] with a body
wire,” supervise the informant as he purchased the drug from
the target dealer, and recover the purchased drug. (R. 167:90.)

Sergeant Winterscheidt identified one of his informants
as Marciniak, who began assisting law enforcement in April
2013 after he was arrested for dealing methamphetamine.
(R. 167:92-93.) In total, Marciniak helped police conduct four
controlled drug buys, including one on August 21, 2013, which
was prompted after he called Sergeant Winterscheidt to
advise that a man he knew by the name “Dean” was willing
to sell him methamphetamine. (R. 167:93-94.)

Based on that intelligence, Sergeant Winterscheidt
assembled several local drug investigators to conduct a
controlled drug buy at the nearby Temple Bar, including
Officer Jayson Tanski, Sergeant James Madden, and a
variety of investigators, including James Olson and Duane
Clauer. (R. 167:94.) First, however, Marciniak made a series
of recorded phone calls to “Dean,” who police later identified
as Garland Dean Barnes. (R. 167:95.)

The State presented the jury with audio recordings and
transcripts of those calls. (R. 66; 73; 74; 75; 167:95-103.)

The first recording began with Sergeant Winterscheidt
identifying the date and time, the names of the other police
investigators present, and their plan to make a recorded call
to “Dean.” (R. 73.) On the recording of the first call, after
Marciniak read the target’s phone number aloud, Barnes
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answered the call, “Hello.” (R. 73.) Marciniak responded,
“You've gotta be gettin’ close,” to which Barnes replied, “Yeah,
about 40 minutes away.” (R. 73.) After confirming the 40-
minute arrival window, the parties ended the call. (R. 73.)

The State also introduced a recording of the second call,
which Sergeant Winterscheidt identified as initiated by
Barnes. (R. 167:98.) During the call, Barnes asked Marciniak
to meet at his “little spot,” which he identified as a motel.
(R. 74.) Marciniak claimed that he was “in the midst of doing
somethin’ at the moment,” and Barnes agreed to “just come
all the way.” (R. 74.) Shortly thereafter, Marciniak asked
Barnes, “[H]ey what do you got then?” (R. 74.) The second
phone call ended abruptly without Barnes’s answering
Marciniak’s question, and Sergeant Winterscheidt interjected
to restate the date and time as well as the names of the other
police investigators present. (R. 74.) He explained that they
“[FJust received a phone call from Dean,” and he asked
Marciniak to restate Dean’s phone number. (R. 74.)

Sergeant Winterscheidt identified the third call as also
initiated by Barnes, this time contacting Marciniak to discuss
“the quantity of methamphetamine that was expected to be
delivered.” (R. 167:100.) Sergeant Winterscheidt admitted on
cross-examination that another investigator mistakenly
plugged an earbud into the wrong audio jack during that third
phone call, causing only one side of the conversation to be
recorded. (R. 167:147.) Still, Sergeant Winterscheidt recalled
hearing the conversation as it occurred and that he recognized
Barnes’s voice on the other end of the line. (R. 167:149.)

The recording of the third call began by Marciniak
saying, “Hello.” (R. 66.) Thereafter, Marciniak asked, “Two?
Alright. I'll take ‘em. You're gonna have to -- you're gonna
have to run up again then maybe. You might have to see me
sooner than next weekend. What’s that? Right on. Well then,
4? Alright. Do that. Alright. Bye.” (R. 66.) Immediately after
the call ended, Sergeant Winterscheidt was recorded stating,

10
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“I need that other 1800.” (R. 66.) He explained that each ounce
of the drug cost $1800, so four ounces cost $7200. (R. 167:105.)

Finally, Sergeant Winterscheidt identified the fourth
and final call between Barnes and Marciniak, which took
place on the date of the buy, where the two conferred about
how long it would be until they could meet. (R. 167:103.)
Barnes indicated that he would “be there” in seven or eight
minutes. (R. 75.)

In preparing for the actual transaction, police searched
Marciniak’s person and vehicle for contraband and currency.
(R. 67:103-04.) This included a thorough search of any places
that Marciniak could hide his own currency or illegal drugs,
such as inside his pockets, shoes, or hat. (R. 167:106-07.) This
also included locked or unlocked containers in Marciniak’s
vehicle. (R. 167:107.) This search was conducted to ensure
that Marciniak did not bring illegal drugs or contraband to
the controlled drug buy. (R. 167:107.)

Finding neither drugs nor contraband, police outfitted
Marciniak with a transmitting device and provided currency
to purchase drugs from Barnes. (R. 167:104-05.) Sergeant
Winterscheidt recalled that Marciniak initially believed he
would be able to purchase three ounces of methamphetamine
from Barnes. (R. 167:104.) After Marciniak learned from
Barnes that he could purchase four ounces and not just three,
he was given additional funds, for a total of $7200.
(R. 167:105.) Police photographed the bills and recorded their
serial numbers before placing them in a white plastic bag,
which was provided to Marciniak. (R. 167:106.)

Thereafter, Sergeant Winterscheidt sent members of
his team to the anticipated transaction site, including Agent
Clauer and Sergeant James Madden. (R. 167:94, 108.) In
another vehicle, Sergeant Winterscheidt, Investigator Jason
Tanski, and Investigator James Olson followed Marciniak

11
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from a distance as he proceeded to the transaction site.
(R. 167:109, 219.)

Investigator Tanski could see Marciniak’s parked truck,
and he watched as a black truck approached Marciniak’s
vehicle, with both driver’s side doors facing one another.
(R. 167:220.) The black truck left “relatively fast,” and he
could hear over the police radio that other officers were
attempting to stop the vehicle. (R. 167:220-21.)

Just as officers attempted to corner Barnes’s vehicle
and arrest him, Barnes placed his vehicle in reverse, struck a
police vehicle, and fled from the scene with investigators in
tow. (R. 167:109-10.) Barnes’s vehicle was eventually
stopped, and he was arrested with his girlfriend and
passenger, Bobbi Reed. (R. 167:110-11.) On Barnes’s person,
police discovered several thousand dollars in unmarked
currency. (R. 167:111.) On Reed’s person, police found several
grams of heroin and methamphetamine, as well as some pills.
(R. 167:112.) In the front seat area of Barnes’ vehicle, police
also located the plastic bag of recorded buy money that had
been provided to Marciniak. (R. 167:112.) A picture of the
interior of Barnes’s front seat area showed that the bag was
found on the floor, stuck between the center console and the
front passenger seat. (R. 77; 80.)

About five to ten minutes later, Sergeant Winterscheidt
and Investigator Tanski proceeded to the Baywalk Motel
parking lot, where they met Marciniak, who was still in his
vehicle. (R. 167:117-18.) Police searched Marciniak’s vehicle
and his person, revealing no contraband or currency.
R. 167:117-18, 223-24, 230—34.) Marciniak advised that the
methamphetamine he purchased from Barnes was in a black
box with a red bow on his truck’s passenger seat. (R. 167:118,
224.) The box was not “crumpled or mangled,” nor did it
contain any creases that might be present had it been “bent
or shoved into any type of nook or cranny.” (R. 167:252.)

12
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Sergeant Winterscheidt located and opened the box,
which enclosed two bindles of suspected methamphetamine
weighing approximately four ounces. (R. 167:119.) The parties
stipulated at trial that Billie Robbins of the Wisconsin State
Crime Laboratory examined the contents of the black box and
two knotted bags, determining that they contained “a total of
111.5668 grams of off-white crystalline material” that tested
positive for the presence of methamphetamine, a controlled
substance. (R. 166:52—53.)

Sergeant Winterscheidt estimated that approximately
five minutes elapsed between the time he arrested Barnes
and met with Marciniak nearby. (R. 167:121.) He also recalled
interviewing Marciniak, who described how he met Barnes in
the Temple Bar parking lot, threw the buy funds into Barnes’s
truck, and received a box that Barnes threw into his truck
before the two parted ways. (R. 167:122.) This was consistent
with the audio recording from the Marciniak’s transmitter.
(R. 167:122))

Marciniak openly confessed to the jury that he had a

lengthy criminal history, which included 25 prior criminal

convictions, nearly half of which stemmed from motor vehicle
offenses such as driving without proof of insurance or with a
revoked driver’s license. (R. 166:65—66.) He also admitted that
he was previously convicted of other felony charges, including
burglary, receiving stolen property, an unidentified weapons
offense, possession of controlled substances, and delivery of
methamphetamine. (R. 166:66-67, 110-12.)

Marciniak agreed that he had used methamphetamine
in the past, was arrested for dealing the drug, and had agreed
to work with law enforcement as a confidential informant.
(R. 166:68—-69, 71, 102—-03.) He also acknowledged that he
knew how to make methamphetamine, though he did not
make his own. (R. 166:106.) He insisted there were no
promises made to him in exchange for his cooperation; his
hope was that it would allow him to get out of the drug

13
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lifestyle and open the door to a better life. (R. 166:69, 71.)
Marciniak reported that as part of that effort, he had helped
police conduct four total controlled drug buys. (R. 166:71.)

Marciniak recalled contacting Sergeant Winterscheidt
on the day of the controlled buy. (R. 166:72.) He knew police
were looking to coordinate a “bigger buy,” and Marciniak
knew he could do it. (R. 166:72.) He was aware of a “bigger
fish” in the drug game—Barnes, a man he then knew as Dean,
or Garland Dean Barnes. (R. 166:72—-73.) And after getting a
call from Barnes, Marciniak called Sergeant Winterscheidt to
inform him of the potential drug deal. (R. 166:73.)

Marciniak met with Sergeant Winterscheidt before
holding several phone calls with Barnes. (R. 166:76-78.)
Regarding the third call, Marciniak explained that he said the
number “two” in reference to the purchase of two ounces, but
after informing Barnes that he would have to meet again
soon, Barnes proposed the sale of four ounces. (R. 166:80.) He
also recounted police providing him prerecorded buy funds
after patting him down, checking inside socks and shoes for
contraband, and searching his vehicle. (R. 166:84-85.)

Then, Marciniak drove to the Temple Bar, parked
outside the laundromat, met Barnes’s vehicle as it neared
with both drivers’ side doors facing each other, and threw the
bag of money into Barnes’s vehicle. (R. 166:87-88, 120-21,
133.) Barnes then threw a box of methamphetamine into
Marciniak’s truck. (R. 166:87—88, 120-21, 133.) Marciniak
drove directly back to the motel and sat in his vehicle for fewer
than ten minutes before investigators arrived. (R. 166:89-90.)

Marciniak stated that he did not leave his vehicle, talk
to anyone, or pick up any additional methamphetamine from
others. (R. 166:89-90, 96.) He also testified that he did not
hide methamphetamine in a nearby motel room, in his truck,
in his pants, or in his buttocks. (R. 166:96-97.) He claimed he

14
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was “[o]lne-hundred percent” sure it was Barnes and not
Barnes’s passenger who tossed the drugs to him. (R. 166:97.)

Once Sergeant Winterscheidt and Investigator Tanski
arrived and approached, Marciniak got out of his truck and
allowed police to search his person and vehicle. (R. 166:90—
91.) Seeing the earlier pursuit of Barnes also called him to
break down crying while talking to officers, stating he was
“done with this.” (R. 166:92.)

The jury ultimately found Barnes guilty of delivering
over 50 grams of methamphetamine. (R. 166:229-32.)

Before sentencing, Barnes moved for a new trial based
on three evidentiary decisions the circuit court had made
during the trial. (R. 89.) Relevant to the sole issue for which
this Court has granted review, Barnes maintained that the
court erroneously allowed Sergeant Winterscheidt to testify
that Agent Clauer observed the drug transaction. (R. 89:6.)

The circuit court denied his motion. (R. 94; 144:15-24.)
The court reasoned that Sergeant Winterscheidt’s testimony
regarding Agent Clauer’s observation was not offered for the
truth of the matter asserted but merely went to Sergeant
Winterscheidt’s state of mind. (R. 144:23.) Moreover, the court
held that none of Barnes’s alleged errors warranted a new
trial. (R. 144:23)) '

III. Postconviction proceedings

After sentencing, Barnes moved for postconviction
relief, renewing some of the same claims the circuit court had
previously rejected and advancing several new arguments.
(R. 125.) Barnes argued again that his constitutional right to
confront his accusers was violated by the admission of
Sergeant Winterscheidt’s testimony describing what Agent
Clauer claimed to have observed during the drug transaction.
R. 125:19-21.) The circuit court denied Barnes’s motion
following an evidentiary hearing. (R. 132:2; 180:85.)

15
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Barnes appealed, and the court of appeals affirmed.
State v. Barnes, No. 2018AP2005-CR, 2021 WL 969235 (Wis.
Ct. App. Mar. 16, 2021) (unpublished); (Pet-App. 9-33)!. The
court rejected Barnes’s claim that the circuit court improperly
admitted inadmissible hearsay and that doing so violated his
right to confront witnesses against him. (Pet-App. 22—-24.) The
court reasoned that “the circuit court could reasonably
conclude that the testimony was not being offered to show
that Clauer had, in fact, observed the transaction but, rather,
to show why he had taken subsequent investigative steps.”
(Pet-App. 22.) In that same vein, the court recognized that
“the right to confrontation does not extend to testimonial
statements offered for purposes other than establishing the
truth of the matter asserted.” (Pet-App. 24.) Thus, the court
concluded that its disposal of Barnes’s hearsay claim resolved
his interrelated confrontation argument. (Pet-App. 24.)

Barnes petitioned for review, which this Court granted.

STANDARDS OF REVIEW

Barnes argues that his constitutional right to confront
his accusers was violated by the admission of evidence that
identified which officer observed Marciniak toss a white
plastic bag into Barnes’s vehicle and Barnes toss a black box
to Marciniak. (Barnes’s Br. 24, 29.)

“Whether a Confrontation Clause violation has
occurred is a question of law [that this Court] review[s] de
novo.” State v. Keller, 2021 WI App 22, { 18, 397 Wis. 2d 122,
959 N.W.2d 343. Whether the admission of a statement in
violation of the confrontation right is harmless error is also a
question of law that is also reviewed de novo. State v. Magett,

2014 WI 67, 1 29, 355 Wis. 2d 617, 850 N.W.2d 42.

1 For all citations to the petitioner’s initial brief and appendix, the
State cites to the relevant electronic page numbers, not the page numbers
listed at the bottom of each page of the documents.
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ARGUMENT

Barnes argues that he is entitled to a new trial because
his constitutional right to confrontation was violated during
his trial and the alleged error was not harmless. He is wrong
on both counts. The U.S. Supreme Court has provided
valuable guidance since Barnes’s trial, but that decision does
not change the fact that the evidence he now challenges was
not testimonial hearsay. Moreover, even if it were, any error
in admission was harmless beyond a reasonable doubt. For
those reasons, this Court should affirm.

I The evidence Barnes challenges was not
testimonial hearsay.

While the Supreme Court has now clarified that a
defendant cannot open the door to evidence that would
otherwise violate his right to confrontation, that does not help
Barnes here. The evidence he challenges was not testimonial
hearsay, so its admission did not violate his right to confront
his accusers.

A. While unsettled at the time of Barnes’s trial,
the State now concedes that a defendant
cannot open the door to evidence that
violates his right to confrontation.

The United States Constitution guarantees that “[i]n all
criminal prosecutions, the accused shall enjoy the right . . . to
be confronted with the witnesses against him.” U.S. Const.
amend. VI. To that end, in Crawford v. Washington, the
Supreme Court held that the Confrontation Clause prohibits
the introduction of testimonial statements by a non-testifying
witness unless the witness is “unavailable to testify, and the

defendant had had a prior opportunity for cross-examination.”
541 U.S. 36, 54, 68 (2004).
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